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of which they were made. The rule on the subject I hold to be this : 
The vendor is liable in such cases for any latent defect not disclosed 
to the purchaser, arising from the manner in which the article was 
manufactured, or if he knowingly uses improper materials, he is 
liable for that also, but not for any latent defect in the material, 
which he is not shown, and cannot be presumed to have known. 

The judgment should be reversed, and there should be a new trial, 
with costs to abide the event. 



In the Court of Common Pleas — Lebanon County. 
SALE OF SAMUEL SHADE'S LAND. 

QUESTION OF DISTRIBUTION. 

1. A judgment confessed by a husband in favor of his wife, •without the interven- 
tion of a trustee, though void at law, is valid in equity. In Pennsylvania the 
rule of equity is adopted, and therefore such a judgment, when given bona fide, 
and for value, will be sustained. A conveyance executed, or gift consummated 
by the husband to the wife, during coverture, is valid in equity, and a judgment 
is in the nature of an executed contract. 

2. Semble ; that a wife cannot sue her husband either at law, or in equity, during 
coverture, or have an adverse execution against him, but his property having 
been sold by other creditors she will not be deprived of her lien, or stripped of her 
security. Therefore, where a husband borrowed his wife's money, to which he 
had no legal claim, and promised at the time of the loan to secure and repay it, 
and afterwards confessed a judgment directly to her for the amount, it will be 
sustained in equity, against the claims of creditors holding junior judgments, and 
the husband's land having been sold on other judgments, the money was awarded 
to the wife in discharge of her lien. 

This case arose in the common pleas of Lebanon county, and the 
facts sufficiently appear in the opinion of the court, delivered by 

Peakson, P. J. The real estate of Samuel Shade was sold by 
the Sheriff of Lebanon county, and the money arising therefrom 
brought into court for distribution. The report of an auditor 
shows that a judgment for $600, entered in the name of Elizabeth 
Shade vs. Samuel Shade, would, if valid, be entitled to receive 
$74, the residue of the fund, after paying prior liens, and that the 
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said Elizabeth is the wife of said Samuel. It is not pretended that 
the judgment was fraudulently entered, or done without considera- 
tion, but it is contended that it is void for want of proper parties — 
that a husband cannot lawfully confess a judgment in favor 
of his wife, without the intervention of a trustee. The point is not 
decided by the auditor, but has been referred by him to the court, 
and his report is postponed, as we understand it, to give the other 
creditors an opportunity to have the judgment vacated, or stricken 
from the records. 

If it is void, it may be treated as a nullity by the auditor, or we 
can declare it such, and order it to be expunged. If only irregular, 
it will stand good until reversed by the action of the proper parties. 

We are satisfied that the judgment entered in this case is not 
supported by any act of assembly. It does not come within any of 
the provisions of the act of 1848, which was enacted for an entirely 
different purpose. The woman not standing in the situation of a 
feme sole trader, cannot invoke to her aid the act of 1855. Nor 
the act of 1856, as she was not deserted by her husband, but living 
with him, and the name of a next friend is not used as required by 
the statute. A greater difficulty arises under the 22d section of 
the act of the 15th of April, 1851, which was, doubtless, intended 
as an enabling statute, but in our opinion, if it has any effect what- 
ever, must operate by way of restraint on the power already exist- 
ing in married women to take judgments or mortgages, in the 
name of a trustee, against their husband. It seems to have been 
the opinion of the legislature that without the intervention of a 
trustee, " appointed by the court" the wife could not take a valid 
security against her husband for a debt justly due her, whereas the 
contrary is the well settled law, as we understand it. There might 
have been some legal difficulty in a wife bringing a suit for the re- 
covery of her just debt against her husband, even through the inter- 
vention of a trustee, without the aid of an act of assembly ; but 
none whatever in taking a valid security by judgment or mortgage 
if voluntarily given in the name of another. We, therefore, find it 
impossible to construe this to be an enabling statute, and cannot 
believe that it was intended to restrain the wife to the specific course 



756 SALE OF SAMUEL SHADE'S LAND. 

pointed out. We must look upon it as a mere legislative mistake 
in furnishing a more limited remedy to aid one who had a more full 
and ample one before, and shall, in examining this case, leave the 
act of assembly out of view entirely, as neither enlarging nor re- 
straining the rights of femes covert. 

The case does not come within the provisions of the statute, as 
neither the name of a private, nor legal trustee, was used by the 
parties ; we must, therefore, determine their rights on independent 
principles. 

By the common law husband and wife are considered one person ; 
therefore the husband cannot give an estate to the wife, nor the 
wife to the husband. Co. Lit. 187 b. 102 a. So a husband cannot 
covenant, or contract with his wife. Idem. 112 a. 2 Wilson, 254 ; 
1 Day, 221 ; 2 Day, 225. Neither could confess a judgment in 
favor of the other, for there would be no proper parties to the suit. 
It would be the same as a man confessing a judgment to himself. 
This we take to be the doctrine wherever the strict common law 
prevails, and the authorities to that effect are innumerable. See 
Story's Eq. J. § 1372 and following, and the cases there cited. 

It is otherwise in equity. Nearly two hundred years since it 
was held that a gift by the husband to the wife, without the inter- 
vention of a trustee, is good in equity. Bunb. 205. And articles 
of ageement by which a wife bound herself to allow her husband so 
much out of her separate estate is binding in equity, without the 
intervention of a trustee. Bumb. 205 ; Story's Eq. J. § 1372 ; 1 
P. Wms. 125, 6 ; 2 Vez. 7 ; 2 John. Ch. 537. 

It was formerly supposed that the name of a trustee was indis- 
pensable in all cases of post nuptial settlements, and in all con- 
tracts between husband and wife ; but that doctrine has been long 
exploded. Story's Eq. J. § 1380 ; 4 Barb. N. Y. Rep. 404 ; 2 
Fonb. Equity, B. 1, Ch. 2, note ; 2 Roper on Husband and Wife, 
ch. 18, 151 to 157; 9 Paige's N. Y. Ch. 363 ; 2 Russ. & Mylne, 
197, 355. 

It must be conceded that no action at law can be sustained by 
a wife against her husband in this State, and probably the same 
doctrine prevails in all others governed by the rules of the common 
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law. Such actions are not only invalid for want of legal parties, 
but come in conflict with public policy, which admits of no contest 
between husband and wife. 7 Casey, 396 ; Idem. 450. But a 
husband can give a note, bond, mortgage, or other obligation to his 
wife, which she can enforce against his legal representatives after 
his death, or which her representatives can enforce against him, 
after her death. The right of action is only suspended during cover- 
ture. 26 Alabama R. 214. 

A note given by a husband to his wife for money borrowed from 
her, raised out of the sale of articles given over to her by him 
during coverture, is valid in equity, and can be recovered from his 
administrator after his death ; 20 Ohio R. 518. 

Also, where the husband gave his wife his note for money borrowed 
of her, and which she had received from the estate of a former hus- 
band ; 10 Ohio R. 371. Or for money which otherwise belonged 
to her. 3 P. Wm, 337 ; 1 Atk., 270 ; 3 Paige's Ch. 452 ; 3 De- 
saussure, 158 ; 15 Vermont R., 537 ; 21 Law & Equity R., 556. 

These principles of equity were fully recognized by the Supreme 
Court of Pennsylvania, in Towers vs. Wagner, 3 Wh., 48. In that 
case the wife occasionally lent money to her husband out of her 
separate estate, and the loan was not evidenced by any bond or note, 
but merely by entries in the husband's cash book, and the intention 
to repay was only raised by implication. Yet it was held that she 
could recover the amount by action against his administrator, and 
that the statute of limitations did not begin to run until his death, 
as the right of action was suspended during coverture. The courts 
of the State of Vermont go perhaps a step farther than our own, 
holding, that although there can be no suit at law between husband 
and wife, without the intervention of a trustee, yet they may sue 
each other in equity. 19 Vermont, 410. They also declare that 
equity will, for many purposes, consider husband and wife as dis- 
tinct persons, and wherever courts of law would recognize their con " 
tracts as binding, when made with each other through the interven- 
tion of a trustee, courts of equity will hold them valid without such 
intervention. Equity looking to substance, and not to form. 
24 Vermont, 375. 
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Their contracts, when made directly with each other, if done for 
an honest purpose, and such as equity will approve, are held binding 
in Maryland. 1 Md. Ch. Decisions, 523. And gifts- made directly 
from the husband to the wife, when not done in fraud of creditors, 
are binding. 2 Md. Ch. Decisions, 353. 

A deed made directly from a husband to his wife, if honest, is 
valid in equity, and will be sustained against himself, his heirs, and 
assigns. 28 Mississippi R., 717 ; 24 Id., 181 ; 25 Id., 166. 

He may make to her a valid bill of sale of personal property. 
7 Texas R., 576. 

Where a husband endorsed a negotiable note over to his wife, and 
she received it bona fide, in the usual course of business, it was held 
in Maine, that she stood in the light of any other indorsee. 
38 Maine R., 68; 34 Id., 540. And this independent of any 
statute. 

It was held in Massachusetts, that her indorsement in her own 
name, of a note drawn payable to the wife, passed the legal title, 
her husband assenting. 10 Cushing, 291. And a deposit in bank, 
by the husband, in the name of the wife, is a valid gift to her of 
the money. 6 Cushing, 20. 

If a wife is obliged to sue her husband, in order to obtain her 
separate estate, she must resort to a court of equity. But should 
she obtain possession of her separate property, she has a right to 
retain it, and is considered, for every purpose, both the legal and 
equitable owner. 16 Alabama R., 490 ; 3 Atk., 478 ; 3 Wend. 474 ; 
1 Ves. Jr., 278 ; 9 Id., 486 ; 2 Ves. Sr„ 452. In the present case 
the wife claims that her husband's property was converted into 
money without her intervention, and as the possession was cast on 
her, she has the right to retain it, and unless permitted so to do, 
her claim will be lost forever. 

A post nuptial settlement by a husband, on his wife, will be sus- 
tained, where the consideration is property received from her. 
16 Alabama, 489; 2 Roper on Husband and Wife, 227; Reeves' 
Domestic Relations, 166 ; 10 Ves., 146 ; 7 John Ch., 57. And a 
voluntary settlement, made by one who was not indebted at the time, 
was held good as against subsequent creditors. 8 Wheaton, 229. 
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And was also sustained as against creditors, although the husband 
was then insolvent, where the money settled had been received from 
the wife's father for the benefit of his daughter. 4 Dal. 306 ; in 
note. A post-nuptial contract between husband and wife, without 
the intervention of a trustee, though void at law, is good in equity, 
If without value, is void as to creditors. If for value received from 
the wife, is valid. Duffy vs. The Insurance Company, 8 W. & S., 
413. It is also decided in that case, at p. 433, that a husband and 
wife can, in Pennsylvania, make a valid contract with each other 
without the intervention of a trustee. The same principle is 
asserted in 6 Wh., 571. And for many purposes the husband is 
considered a trustee for his wife, 6 S. & R. 467. The true intent 
of the parties will be carried into effect in equity, without regard to 
form, and a contract is generally valid between husband and wife, 
without the intervention of a trustee. 1 P. Wm. 125 ; 6 Id. 264 ; 
2 Vernon, 689; Story's Eq. J. § 1373. All of these cases and 
principles are cited with approbation by our Supreme Court, in 
8 W. & S. 433. 

A reasonable gift by a husband to his wife, is sustained in equity 
without using the name of a trustee ; and where a husband had placed 
a large amount of money in a chest, for the use of his wife, and 
always called it hers, the gift was held valid by Gibson, Ch. J. 
Herr's appeal, 5 W. & S. 494. This case is spoken of with high 
approbation by the Virginia Court of Appeals. 10 Grattan, 259. 
If a husband has permitted his wife to acquire property by her own 
labor, or by a gift from him to her, it is good against his subsequent 
creditors, without the intervention of a trustee. 5 Barr 154. And 
although at law there can be no valid contract between husband and 
wife, without using the name of a trustee, yet, when fair and reason- 
able, it will be sustained in equity. 3 Barr, 100. 

A wife may purchase land without her husband's assent ; and 
although he may afterwards dissent, the title is in her in the mean- 
time. 1 Harris, 355. It requires an express dissent to deprive her 
of it. From all of the foregoing decisions and authorities we take 
it to be clearly settled that a husband may sell, give, mortgage, or 
transfer any of his property, real, personal, or mixed, directly to his 
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wife, without the intervention of a trustee, and that he may assign 
to her his choses in action, in like manner, and such acts will be held 
good and valid in courts of equity, and that the courts of our State, 
have, on that subject, fully adopted the principles of equity. Nor 
do we consider that the cases decided in Pennsylvania, showing that 
our courts will not sustain actions at law between husband and wife, 
militate in anywise with the equity doctrine. Those actions were 
attempted to be supported under the statutes relating to married 
women, and the acts of assembly, when fully and fairly interpreted, 
give no such rights as were supposed, and above all were not in- 
tended to encourage litigation between husband and wife. 

I most cordially concur in all that has been said by the Supreme 
Court on that subject, and also as to the policy and efFect of the acts 
generally ; but there has been no intention, or attempt, to interfere 
with the principles of equity, as established by the earlier decisions. 
The whole scope and object of the various acts of assembly cited, was 
to enlarge the power of married women, protect their property from 
their husband's creditors, give themselves more full and ample 
authority over it, and enable them to deal more freely and safely 
with their husbands. For the courts so to interpret these laws as 
to limit the action of femes covert, and take away the authority 
and rights previously recognized and sustained in equity, would be 
to disregard and pervert the manifest intention of the legislature, 
by changing, enlarging and enabling, into limiting and restraining 
statutes. I am not prepared to say that our courts would sustain a 
bill in chancery by the wife against the husband, to oblige him to 
comply with his contract made directly with her, without the inter- 
vention of a trustee, even where the case might come within the 
limited chancery jurisdiction conferred by the legislature. But I 
consider it the settled law of this State that a gift or grant con- 
summated and perfected by deed or delivery, will be held valid, 
without the name of any third person being used in the grant or 
conveyance. The question then arises, is a judgment an executed 
obligation, or is it only executory ? A contract to convey, a bond, 
or promissory note, can only be enforced by action, and the right 
to sustain it is suspended during coverture. A deed of land, a gift 
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of a chattel, or a mortgage, take effect immediately, without further 
proceeding, and are treated as executed, vesting an immediate 
interest. A judgment, which is considered the end of the law, gives, 
not a right of action, hut as we conceive, an immediate vested inter- 
est, and must be held to take effect presently. It is true that such 
a gift may not be available generally, without the aid of an execu- 
tion, which our courts would scarcely permit to be issued by the 
wife against the husband during coverture, if resisted by him, such 
acts of hostility being against legal policy ; with his consent it could 
be lawfully awarded. After his death it would go against his legal 
representatives. Where the wife can avail herself of her judgment, 
without adverse process against her husband, I am not aware of any 
technical rule which stands between her and her right ; therefore 
when a sale of the land, on which the wife's judgment is a lien, is 
made by another creditor, no good reason can be presented which 
will deprive her of her money. Should the claim not be allowed, it 
might be lost forever, as the land would be discharged of the lien, 
and her security gone ; although on the death of the husband she 
would have a right of action even on a mere personal obligation- 
On this motion to strike off the judgment, for want of proper parties* 
it is fair to presume that it was honestly and bona fide entered, for 
value, and as the application does not come from the husband, that 
it still has his sanction and approbation. It can only be expunged 
from the record because it is void, not for irregularity, of which 
none but the parties can complain. Whilst the gift, grant, or con- 
fession of judgment by a feme covert is void, whether in favor of 
her husband or another, for want of power in her, yet as the hus- 
band is under no legal disability the objection to his act is purely 
technical. 

We are of the opinion that this judgment, if entered in good faith, 
would be sustained in equity ; and therefore should not be set aside 
in Pennsylvania, where the rights of the parties are regulated and 
governed by equity principles. 

We must next consider whether the judgment was entered for 
value, for if merely voluntary, it is void as to creditors. The evi- 
dence shows that Mrs. Shade had a separate estate coming from her 
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father, which under our laws the husband could not touch without 
her consent. It seems that she paid two promissory notes, due by 
her husband amounting to five hundred dollars, and lent him one hun- 
dollars to pay for timber put into his barn, and took this judgment 
for six hundred dollars. From the date of the various transactions 
we cannot doubt but that the money so advanced was the consider- 
ation of the judgment. The wife was not bound to give over her 
separate estate to her husband, without having it secured on herself, 
and when she took a judgment, the fair presumption is, that she did 
not intend it as a gift, but a loan. The mere receipt of the wifes 
money by the husband, is not such a reduction of it into possession 
as will divest her interest in it, unless done in the assertion of his 
marital rights. Barron vs. Barron, 24 Vermont R. 375. Post- 
nuptial settlements will be sustained against creditors, when the wife 
or her relatives pay full value to the husband. 16 Alabama R. 
489; T John. Ch., 57 ; 4 Call. 306, 7 in note; 8 W. & S. 413; 
Bingham on Coverture, 284. And where a wife gave her estate to 
pay her husband's debts, a settlement of an equal, or less amount on 
the wife, is binding on his creditors. 2 Ves. Sr. 16 ; 10 Ves. Jr. 
148. And that too without the intervention of a trustee. 8 W. & 
S. 433. He will be decreed to make the advances good to her. 
Bingham on Coverture, 283. We are of the opinion that the 
seventy-four dollars in controversy should be applied to the judg- 
ment of Mizabeth Shade vs. Samuel Shade, and it is so ordered by 
the court. 
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The Practice in Courts or Justice in England and the United States. By 
Conway Robinson. Volume 4th. As to Pleadings in Personal Actions : Treat- 
ing particularly of Declarations, and giving Forms thereof. Richmond : A. 
Morris ; West & Johnson. Washington City : F. Taylor. Baltimore : Cushings 
& Bailey. Philadelphia: H. P. & R. H. Small. 1860. pp. 965. 

These volumes of Mr. Robinson are a substantial contribution to the 
practitioner. And this fourth volume must be considered as the most 
important and comprehensive we have yet had. " It shows," to use the 
learned author's own language, " what declaration or complaint would now 



